HC(P)A, — Hap3BU4aliHO CHIPUSUIO BUHUKHEHHIO CEKPETHHUX YaTiB, BUKOPHC-
TaHHS «Ccipux» TenedoHiB, ciM-KapT Ta TeIePOHHINX HOMEPIB iHIINX KpaiH.

[opsia 3 nuM 301MBITY€ETHCS KUTBKICTh CYIOBHUX IMPOBAKEHB 32 (haKTaMH
MIPOTUIPABHOTO BHUKOPUCTAHHA MpPALiBHUKAMHU IPaBOOXOPOHHUX OpraHiB
TEXHIYHHX 3aco0iB KOHTPONIO, HE3aKOHHOTO OJepXKaHHA Ta 30yTy
iHpopmaii mpo TeredoHHi 3’ €JHAHHS, «IIPOCITYXOBYBAaHHSI Ha 3aMOBIICHHS,
30yT cremianbHUX TeXHIYHUX 3ac00iB. [Ipr nboMy, HaBITH KIIBKICTh BUPOKiB
y chpaBax wLi€l Kareropii >KOJHAM YHHOM HE Ja€ YsABU IPO MaciuTad
3aCTOCYBAaHHSl IPAaBOOXOPOHHHMHU OpraHaMH BJACHUX MOXJIMBOCTEH ISt
KOHTPOJIIO 32 MOBEAIHKOI rpomazstH. ONHIEI0 3 MPUYMH TaKoi TEHICHLII €
taeMHicTs npoBeneHHss HC(P)/, mo xo4a i € HeoOXiqHOI X BIIACTHUBICTIO,
MIPOTE HaJa€ MOXKIIMBICT YHUKATH HAJEKHOTO KOHTPOJIIO 3 OOKY Jiep)KaBH Ta
CyCITUTBCTBA.
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Problem statement and its connection with important scientific or
practical tasks. The protection of civilians, the wounded and the sick, as well
as prisoners of war and children, is confirmed by the provisions of the first
Additional protocol to the Geneva Conventions [1]. They extend the scope of
such protection to any person under the authority of a party, which is
involved in the conflict and do not enjoy a more favorable treatment under
the Geneva Conventions in the context of an international armed conflict[1].
The commission of a number of acts is prohibited and will remain prohibited
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at any time and in any place, regardless of whether they are committed by
representatives of civil or military bodies (violence against life, health and
physical and mental condition of persons; outrage to human dignity; taking
hostages; collective punishment; coercion into prostitution or indecent assault
in any form [1]. Some of these actions are considered serious violations of
international humanitarian law, such as: murder, torture, mutilation and
hostage-taking (serious violations of the Geneva Conventions and the
Additional protocol); abuse of human dignity, collective punishment and
committing sexual violence, including coercion into prostitution (war crimes
in accordance with customary international humanitarian law), for the
commission of which the criminal liability must be provided.

As it is noted in the scientific literature with reference to specific facts,
most cases of sexual violence, that are related to the armed conflict in eastern
Ukraine took place in the context of the deprivation of liberty by illegal
armed formations. In such cases, sexual violence was directed against both
men and women. Beating and electric shock to the genital area, rape, threats
of rape, and forced exposure were used as methods of torture and cruel
treatment to punish, humiliate, or confess. Facts of detentions, abductions,
rapes, injuries or killings of victims’ relatives, including their children and
women, are known. In most cases, sexual violence was also used to force
detainees to give up their property or perform other acts that were required by
perpetrators as an obvious condition of their safety and release, in areas,
which had been controlled by illegal armed formations [2].

At the national level, the Constitution of Ukraine enshrines the
fundamental principles of non-discrimination and humane treatment, and
provides that everyone has the right to respect for his or her dignity, religious
beliefs and practices in all situations (Constitution of Ukraine, 1996). With
regard to the establishment of criminal liability for serious violations of
international humanitarian law, it should be noted that the content of the
provisions of the art. 438 (Violation of laws and customs of war) of the
Criminal code of Ukraine is generalized enough, for covering the full range
of serious offenses, such as murder, torture, hostage-taking, pimping or
Involvement of a person in prostitution, etc.

First of all, let’s turn to the basic guarantees that are provided to women
internationally and nationally during an international armed conflict.

Under the first Additional protocol, women are given special protection
when their freedom is restricted for reasons that are related to the armed
conflict [1]. For example, they are kept in rooms that are separate from those
for men (or if women are part of families, such women are kept in the same
room with their families), in addition, they are under the direct supervision of
women [1]. Cases of pregnant women and mothers of young children on
whom such children depend, who are arrested, detained or interned for
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reasons that are related to the armed conflict, are considered as a matter
of priority [1].

It should be noted that the Criminal Executive Code of Ukraine
and the Criminal Procedure Code of Ukraine define specific mechanisms for
the protection of women and families in peacetime. However, these
provisions were not intended to be applied in time of armed conflict, but
remain relevant today as they can be applied for the implementation of
international humanitarian law and be an informative source of
recommendations for an appropriate approach. In particular, the Penal Code
provides for the separate detention of women and men during detention [4].
In addition, the Criminal Procedure Code of Ukraine stipulates in the art. 535
that imprisonment may be postponed in the case of pregnancy of a convicted
person or in the availability of a child under the age of three. Also, this article
stipulates not only that during the execution of sentences the court in criminal
cases should consider women’s cases as a matter of priority (in accordance
with the international standard), but also that the judge should consider
releasing pregnant women and women with children under the age of three
from liability [5].

The guide to the application of norms of international humanitarian law in
the Armed Forces of Ukraine contains a similar provision that provides for
the separation of men and women during captivity (Order of the Minister of
Defense of Ukraine, 2004). However, the Guide to the application of norms
of international humanitarian law in the Armed Forces of Ukraine do not
contain provisions regarding most international requirements, namely:
families should be kept in family blocks; women should be under the direct
supervision of women; the cases of pregnant women and mothers
of young children on whom such children depend, who are arrested, detained
or interned for reasons that are related to armed conflict, are considered
as a matter of priority.

In conclusion, International humanitarian law places considerable
emphasis in its provisions on providing the protection of women, in particu-
lar protection against rape, coercion into prostitution or any other form
of encroachment on their morality (Geneva Convention, 1949). Thus,
committing sexual violence, in particular rape (the article 152 of the Criminal
Code of Ukraine) and pimping or involving a person in prostitution (the
article 303 of the Criminal Code of Ukraine) (Order of the Minister of
Defense of Ukraine, 2004), constitutes a serious violation of the international
humanitarian law in accordance with its customary norms. Progressive ones,
given the prospects of the specified by us problem regarding developing legal
mechanisms of restoring the rights of victims, which are violated as a result
of armed aggression in the East of Ukraine, are the provisions of the draft
Law of Ukraine «On protection of property rights and other real rights of
persons, who are affected by the armed aggression», that was registered
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under Ne 5177 from 01.03.2021, the purpose of which is the protection of
property rights of persons that are violated as a result of armed aggression
through the introduction of mechanisms of restitution, as well as the
compensation for property damage that has been caused to victims of the
armed aggression in accordance with international and European human
rights standards, in particular the practice of the European Court of Human
Rights.
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OCOBUCTE 30B0B’AA3AHHA, AK OJHUH
I3 AIBTEPHATUBHHUX BUJIB 3ACTOCYBAHHA 3AIOBI’KHUX
3AXOJIB, HE ITIOB’AA3AHUX 3 TPUMAHHAM III ] BAPTOIO

besyx 1. IO.
3000y8au uemsepmozco (0C8IMHbO-HAYKOB020) PI6HS 8ULOT 0C8Iimu
Kageopu KpUMIHANILHO20 NPOYeCcy ma KPUMIHATICIMUKU
Haguanvno-nayxosozo incmumymy npaea
Yuisepcumemy depoicasnoi ¢ickanvnoi cuyocou Yrpainu
M. Ipnine, Kuiscoka oboracms, Yrpaina

I3 3ampoBamkennsm HoBoro KIIK VYkpaiHm Ha BCiX cTamisx
KPUMIHaJIBLHOTO TPOBA/KEHHS BiNOYJOCH CYTTEBE 3aKOHOAABYE pedopmy-
BaHH:. PehopMu TOPKHYIHNCE 1 TUTAaHB 3aCTOCYBAHHS 3aMI001KHIX 3aXO/IiB.

Tak, y nHoBomy KIIK Vkpainu 3HUKIM 4depe3 3acTapilicTb Ta Heedek-
TUBHICTH apxaiuHi 3amo0ikHI 3axomau, sAKi Oynmu «ycmnagkosani» Bix CPCP, a
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