CTpaXJaHHs, BYMHECHHS LMX JisiHb y cHoci0, HeOE3MeUHUH Ui SKUTTS 4d
3JI0pOB’sI MOTEPIIIOro, Ta iX TpUBamicTh [3, C. 232].

HacamkiHelb, BU3HAYaIBHOIO 03HAKOIO, 32 KO0 Tpebda pO3MEXOBYBAaTH
CKIaAM IUX KPUMIHAJIBHUX IPaBONOPYIIEHb, € iX Cy0’€KTHMH CKIaj.
Ha BiaMiHy BiJg KpHMIiHaJbHUX IpaBONOpYIIEHb, mependadeHux cr. 371
KK Vkpainu, ne coeumiaJibHUMU Cy0’€KTaMH BHCTYHAlOTh CIyKOOBI
0co0M BIATIOBIAHUX MPAaBOOXOPOHHHUX OPTaHiB, IO BHKOPHCTOBYIOTH CBOI
TIpoIiecyanbHi TOBHOBAKEHHA, Cy0’€KTaMH KPUMiHAJBHHUX IPABOIIOPYIICHB,
nepenbauenux cr. 146 KK Ykpainu, € nume npuBaTHI 0COOH, IO BHKIIOYAE
MOXKJIMBICTh BUKOPUCTAHHS 331 JOCSATHEHHS NPOTUIPABHOTO PE3yJIbTaTy
CITy’k00BOTO CTAaHOBHIIIA.
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Article 6 § 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter — Convention) provides that everyone has
the right to have his or her complaint heard in public and the absence of the
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press and the public is justified by the need to protect the rights of minors in
the interests of national security and the protection of the private life of persons
in civil society.

The European Court of Human Rights (hereinafter — the Court or the
ECHR) has repeatedly stated its position on exceptions to this principle and
noted that a trial meets the requirements of publicity if the public can obtain
information about its date and place and if the place is easily accessible to the
public [5, p. 58].

If there are grounds for applying one or more of the restrictions listed
above, then the public authorities are not obliged to do so, but have the right to
request closed hearings if they deem such a restriction to be justified.
Moreover, in practice the Court, in interpreting the right to a public hearing,
applied the criterion of strict necessity, regardless of the justification for the
lack of publicity.

In the case Vasil Vasilev v. Bulgaria (2021, § 115-118), the applicant
complained that the law enforcement authorities had violated his right to
privacy and correspondence by secretly eavesdropping on and transcribing his
telephone conversations with a lawyer. In addition, by filing a complaint
against the hearings, the domestic courts held closed hearings and did not make
public the judgment in the case, arguing that it was necessary to protect the
applicant’s private information [4].

The court held that the complete lack of publicity could not be justified by
the need to protect classified information — evidence obtained as a result of
covert wiretapping of the applicant’s telephone conversation, in addition, the
applicant himself insisted on a public hearing. The Court therefore concludes
that in the present case there has been a violation of Article 8 § 1 of the
Convention on account of the public’s exclusion from the hearings in the
applicant’s damages proceedings and the lack of publicity in the damages
proceedings and ordered the respondent state to pay the applicant EUR 3,000
in damages.

Although the principle of publicity is essential in criminal proceedings, it
may sometimes be necessary under Article 6 of the Convention to restrict the
open and public nature of proceedings, for example, to protect the safety or
confidentiality of witnesses or to facilitate the free exchange of information
and views [5, p. 58].

In the case Francu v. Romania (Francu v. Romania, 2021, pursuant to
Article 8), the applicant, who had been charged with corruption, complained
that the domestic courts had refused to hold a closed hearing announcing
confidential information about his state of health and the health of his son. This
request was substantiated by the fact that the data announced during the trial
damaged his reputation, violated the presumption of innocence of the accused,
as well as provided purely private information about the medical records of his
relatives [3].
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The court concluded that the applicant’s complaints were admissible
concerning the disclosure of confidential medical information by his relatives
and that there had therefore been a violation of Art. 8 of the Convention and
ordered the respondent State to pay the applicant EUR 5,000 in respect of non-
pecuniary damage.

Security concerns are a common feature of many criminal proceedings, but
cases where only security considerations justify the removal of the public from
trial are rare. Security measures must be narrowly adapted and in line with the
principle of necessity. The judiciary should consider all possible alternatives
to security in the courtroom and prefer less severe measures to more severe
ones when they can achieve the same goal.

In Mraovi¢ v. Croatia (2020, § 35), the applicant accused of rape
complained that the case had been heard in closed session and that his right to
a public hearing had therefore been violated [1].

The court noted that the applicant had initially requested a closed hearing,
but after he had been acquitted and the case remanded for further investigation,
he had requested an open hearing, which was due to his intention to justify
himself to the public. The Court concluded that the exclusion of the public in
the criminal proceedings against the applicant was necessary to protect the
privacy of the rape victim and that there had therefore been no violation of
Article 6 § 1 of the Convention.

Consideration of public order and security issues may justify the exclusion
of the public from public hearings in the case of disciplinary proceedings in
prison against convicts.

The conduct of a trial in ordinary criminal proceedings in a prison does not
necessarily mean that it is not public. However, in order to overcome the
obstacles associated with holding a trial outside the ordinary courtroom, the
state must take compensatory measures to ensure that the public and the media
are properly informed and effectively accessible.

However, the availability of classified information in the case file does not
automatically mean that the trial should be closed to the public without
balancing openness with national security concerns. Before removing the
public from criminal proceedings, courts must make specific conclusions that
closure is necessary to protect compelling public interests, and must limit
secrecy to the extent necessary to preserve that interest [5, p. 58].

The Court’s usual approach in such cases is to analyze the reasons for the
decision to hold a closed session and to assess, in the light of the facts of the
case, whether those reasons are justified. However, the application of the
criterion of strict necessity can create a particular problem when the basis for
conducting part of the trial indoors concerns national security.

The «sensitive» nature of the national security problem means that the very
reasons for the exclusion of the public may in themselves be covered by
confidentiality arrangements, and the respondent governments may be
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reluctant to disclose the details of this Court. Such «sensitivity» is, in principle,
legitimate, and national judicial authorities may take the necessary measures
to protect classified information disclosed by the parties during the
proceedings. However, in some cases, even such confidentiality guarantees
may be considered insufficient to reduce the risk of serious harm to
fundamental national interests.

In Yam v. The United Kingdom (2020, §§ 54-57), the applicant was
charged with theft, which resulted in the death of the victim and a number of
other crimes. At one of the hearings, the national court decided to hold a closed
hearing to protect the national security and safety of one of the prosecution
witnesses. The applicant complained that the testimony of the witness heard in
closed session had to be refuted by the defense. His requests for an open
hearing were rejected and, in the applicant’s view, the trial was generally
unfair. In addition, by submitting an individual application to the Court, the
State refused to provide the materials heard in closed session [2].

The Court concluded that, for reasons of national security, the State had
held a closed hearing on the grounds that there had been no violation of Article
6 of the Convention. The court ruled that there had been a violation of Art. 34
of the Convention (right of individual application) due to the fact that the
United Kingdom has not fulfilled its obligations under this article.

Thus, the Court may be required to assess whether the exclusion of the
public and the press met the criterion of extreme necessity without having
access to the material assessed at national level [5, p. 59].

In this connection, the Court does not have adequate capacity to appeal
against the decisions of the domestic authorities which were brought on
grounds of national security. However, even where national security is at stake,
measures affecting fundamental human rights must be subject to some form of
competition before an independent body competent to consider the reasons for
such a decision. Where the Court does not see the national security material on
which decisions restricting human rights are based, it will carefully examine
the national decision-making process to ensure that it includes appropriate
safeguards to protect the interests of the person concerned. It is also important
for the Court to determine whether the decision to conduct closed criminal
proceedings was compatible with the right to a public hearing under Article 6
of the Convention, whether public interest considerations were balanced with
the need for openness, whether all evidence was disclosed to the defense and
the proceedings were generally fair.

Finally, summarizing all of the above, we can conclude that in deciding to
hold a closed hearing, national courts must provide sufficient reasons for their
decision, which demonstrates that closure is strictly necessary within the
meaning of Article 6 of the Convention.
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HOHSATTS 3ABOPOHA SIK BUSHAYAJIbHU YAHHUK
IPABOBOI'O JUCKYPCY

Kenvman P. M.
acnipanm kaghedpu meopii npasa ma KOHCMUMYYIOHALIZMY
Incmumymy npasa, ncuxonozii ma iHHo8ayitHoi oceimu
Hayionanonozo ynieepcumemy «JIvgiscoka nonimexmixa»
M. JIvsis, Ykpaina

VY cyuacHiil ryMaHITapHuCTHIII, Ha KaJlb, YHiI()IKOBaHE TPAKTyBaHHS KIIIO-
4OBOTO TepMiHa «3a0opoHa» BimcyTHe. He cdopmoBana # moci pi3HO-
CHPAMOBAHICTh XapaKTEPUCTHK. IXHs HeyHi(ikoBaHICTh Xoua i IPyHTYEThCS
Ha KOHIIETTI «HEI03BOJICHOCTI», «Ta0YIOBaHHs», BCe-TaKU YBiJIMOBIAHIOE Ti
cdepi i ranysi, B IKMX y IPaBOBOMY BiJIHOLIEHHI i JOCI iCHYIOTh HEJOTJIS AN
mono yHidikoBaHocTi Ta andepeHLioBaHOCTI KPUMIHAIBHOI, aJIMiHi-
CTpaTWBHOI, LWBUIBHOI YW MIDKHApOAHO-NIpaBOBOi 3a00pOH Ha erari
YHOPMYBaHHS TPY/IOBHX BiTHOCHH.

Hanpuknan, i3 1yXoBHOT cepy TEpPMiH «OpEeXHsD» YN «Kpaaikka» HaOyBae
po31MpeHoi ceMaHTH3alii 3a00poHN CKaXXiMO, B KpUMiHaJIbHOMY IpaBi. Un

79



