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KAPA Y TEOPIi KPUMIHAJIbHOI'O ITPABA:
®LITIOCODPCHKO-TIPABOBUI ACITEKT

Tkauyk B. €.
KaHOUOam 10puOudHUX HAyK, OOYeHm,
npogecop kagheopu KpUMIHATLHO-NPABOBUX
ma adMiHiCmpamueHo-npagosUx OUCYUNJIIH
Midxcnapoonoeo ekoHOMIKO-SYMAHIMAPHO20 YHIBEPCUMEmY
imeni akademixa Cmenana [lem ’anuyxa
M. Piene, Ykpaina

dinococpKo-IpaBoBa JyMKa 100 BUHUKHEHHs Ta ICHYBaHHS CamMoTo
IHCTUTYTy NOKapaHHs, IPYHTYEThCS Ha ABOX migxonax. [lepmmit miaxin Oys
noOysoBaHUi Ha MO3ULIsAX, Mo chopmyBaB Cokpar, SKUH BIJKHIAB TOMCTY
SK 3MICTOBHY CYTh IIOKapaHHS 1 CTBEp/DKYBaB, IO HIKOJM HE MOXHA
BIAMOBIZATH 3JIOM Ha 3]0, HECHPaBEUIMBICTIO Ha HECTPaBeJIUBICTD
[1, c. 87]. Ha nux ke mo3wutisx HaroyonryBaB Koudyiii i cTBEpKyBaB, 10
HEMOJXKJIMBO KEPYBATH HAPOJIOM IIPH JAO0MOMO31 JIMIIIE TOKAPAHHSI, aJl)Ke TaAKUi
Hapoj OyJe yXWISATHCS BiJi TOKapaHHS 1 HE MI3HAE COPOMY, a SKIIO K
KepyBaTu JOOPOCOBICHO 3a JOIOMOIOI0 3BUYAI0, TO TaKUi HApoJ Ii3HAE
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COpoM 1 BUIIpaBUTLCS [2, c. 24]. bim3pkum 10 Horo norisiais Oys i [Tidarop,
SIKMA BBa)kKaB, IO MOKapaHHS IPYHTYETHCS HA TIPaBi MOMCTH i, BiATIOBiIHO,
3710 TIOKapaHHA € TOMCTOIO 3a 3110 3imounHy [3, c. 91]. Bognowac IlmaTon
rajgas, IO HE MOBMHEH 3alUIIATHCS Oe3KapHUM OyIb-KHH MPOCTYIIOK
[4, c. 340], i B mokapaHHAX BOadaB OYHMINEHHA AymIi 37MoumHI [3, c. 91].
ITpore moMcTy SIK OCHOBHY CyTh IIOKapaHHS BiH 3amepedyBaB. IlmaToH He
JOIyCKaB TOTO, 100 MOKapaHHs HECJIO 3JI0 3JIOYHMHINIO, a HABIAKHW: BOHO Ma€
3pOOHTH 370YMHIIS KpaIuM a0o MeHmI 3muM [5, ¢. 102-104].

Hesika BimMminHicTe Binm normsigie Cokpata, Koudymis ta Ilmnatona
crocrepiraeTbesi 'y poborax Apicrorens, skuii OyB IEpEKOHAHMH, IO
OiIBLIICTB JIFO/ICH 32 MPUPOJIOI0 MiIIOPSAKOBYIOTECS HE MTOYYTTSIM COPOMY, &
CTpaxy: yTPUMYIOTBCS BIIl 3JIOYMHY Yepe3 3arposy mnomctu [6, c. 57].
[NoxapanHus, Ha OTO OYMKY, € aKTOM HE0OXiTHOCTi, 00 KOPUCTDH CYCIiILCTBA
€ HaWBHMIUM OJaroMm, IO Mae€ CKJIAAATH 3MICT KPHMiHAJIbHO-TIPABOBOT
TIOJITUKY, a 3AIHCHEHHA IIOKapaHHS Mae MPUHOCHTH peaibHy KOPHCTh
YEeCHHM TPOMaIsTHaM Ta CyCIIIbCTBY. Sk 3ayBaxkuB y cBiif wac M. UyOuHCH-
K, ApICTOTeNs y TOKapaHHI BOaYaB MOXKIHUBICTh 3aiIKaTH 0coOy, M0
BUMHWJIA 3J0YMH, 1 TaKMM YHHOM 3amo0iraTé BYMHEHHIO HHM HOBOTO
3JI0YMHY, a HE BUIIPAaBUTH Horo [5, c. 110].

I. KauT BBaxkaB, mio jwuiie mpaBo moMcTd (jus talionis) mMoxke dYiTKO
BU3HAYUTH MEXY SKOCTI Ta Mipy nokapaHHs [7, c. 257], To0To kaparounit
3aKOH € KATErOPHUYHUM IMIIEpPATHBOM, SIKMH HE MOXE JOIYCTUTH MOXKIHBICTb
He kapaTu 3no4nHI [1, c. 401]. 3okpema, y cBoix «MeTadi3ndHUX OCHOBAX
npasa» [. KanT HarosonryBas, 1110 I0pUAXYHE IOKAPaHHS, SIKE PU3HAYAETHCS
3aKOHOM 32 3JIOYMHU MPOTH 3aKOHY, HIKOJIM HE MOKE CIYTyBaTH 3aC000M JUIs
JOCSITHEHHSI Oy/b-5IKOTO CTOPOHHBOTO Oy1ara, yu To Ojara Iyl BHHHOTO abo
MIOTEPIIJIOr0, Y CYCIIJIbCTBA; BOHO MOBUHHO 3aCTOCOBYBATHCH JIMIIE TOMY,
mo Oyno BumHeHO 370. Ha nymky Ax. ®panka, 3a 1. KaatoMm cycmimbcTBO
MIOBUHHO KapaTH 0coOy, II0 BYMHWIIA 3JI0YMH, O€3 yBarWm Ha KOPHCTb, SIKY
MOJKHA JIOCSITTH JJIS 3JI0YMHIII Ta CaMOTo CycminbeTBa [8, c. 122—123]. Ha
xaipb, y unHHOMY KK Ykpainu (ct. 50) 1OMiHYIOUYHM €JIEMEHTOM METH KpH-
MIHQJIHOTO TIOKApPaHHS BCE-TAaKH € MOMCTa 3JIOYMHIICBI, @ HE BiJHOBJICHHS
couianbHOT CpaBeIMBOCTI, TOOTO MOPYLIEHOTO MPaBa.

Posrisnaioun nokapaHHs SIK OKPEMHi THCTHUTYT KPHUMIHaJIBHOTO IpaBa,
A. ®eilepbax B HOT0 3MICT BKJIAAAB 3710, SIKE TIOBUHHO 3aCTOCOBYBATHCS 10
0ci0, 10 BYMHWIM NpOTUNpaBHI Aii. MopajbHy CTOpOHY MOKapaHHS BiH
TIOBHICTIO BiZIKWAAB 1 MOB’S3yBaB 1€ 3 THUM, IO BOHO € JIMIIE JEP>KaBHUM
MIPUMYCOM, 3aBJaHHSIM SIKOTO HE MO)XE OyTH BCTaHOBIICHHS Ta peaizaiis
MOpaJIbHOTO TOps/IKY, 00 MOpanbHe TOKapaHHS HE MOXE CIyr'yBaTH
3HApAAASAM JUIS JIOCSITHEHHST METH JepkaBH 1 3amepedye ii mpupomy
[9, c. 84-85]. 3 mi€ro0 TyMKOIO HE MOXKHA TOBHICTIO ITOTOJUTHCH, aJKEe MPHU
BYMHEHHI 3JI0YMHY 0c00a 3aBXk/H MOCTYNAE aMOPAIbHO. Y 1IbOMY KOHTEKCTI
M. . KoprkaHchkuii MaB palliro, KOJU CTBEPKYBAB PO TE, IO 3II0YUHOM €
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CyCHUJIbHO HeOe3IeuHe, NIPOTUIIPaBHE, aMOpabHEe, BUHHE Ta KapaHe IisTHHS
[10, c. 27]. BimnoBigHo 10 IHOTO KpUMiHaJbHE TIOKApaHHSA MAa€ BiAMOBimATH
MOpaJIbHUM HOPMaM 1 CIIPIMOBYBATH CBOIO JIif0 HA BHIIPABICHHS 3JIOYHHIIS.
Amxe Kaparoda mpaBoBa HOpMa, NoOymoBaHa 0e3 MOpaJbHOI OCHOBH,
BeJle 1O JKOPCTOKOCTi, IO € B3arajli HEJOIyCTUMHM IIPH 3aCTOCYBaHHI
KPUMIHAJIBHOTO OKapaHHS.

Ha mymxy I'. T'erensi, mokapaHHsI € CIpaBeIJIMBUM HE TiJIbKH CaMoO IO
co0i, ane i B caMOMy 3JIOYMHIIEBI, TOOTO B HOro BOJIi 1 B HOro MOCTYINKY
[11, c. 147], amke ocoba, 10 BYMHWIIA 3]I0YUH, THM CAMUM Ja€ TOOPOBLIEHY
srony Ha Woro mokapanus [11, c. 148]. BiH, kpiM 1bOTO, CTBEpIKYyBaB,
IO TMOKapaHHi € TIPOsSBOM 3JI0YMHY, a came: IIOMCTa 3a BYMHEHHH
3JI0YMH € He IO iHIIE, SK CIpsIMyBaHHs camol GopMH 37104KMHY NPOTH cebe
[11, c. 150—-151]. Po3rasaaroun 3104uH sk 3anepeueHHs npasa [12, c. 100],
I'erens roBopuB, IO MOKapaHHS BHCTYIAE 3allEPEUCHHSAM CaMOTO 3JI0UHHY
[11, c. 145]. 3 mworo mpuBomy II. FOpkeBmd 3ayBaxwB, IO 3TiTHO 3
MIpKyBaHHSIMH, BHUCIOBIeHHMHU I. I'eresiem, NmMpaBo BiIHOBIIOETHCS TIIBKH
nokapanssm [13, c. 112].

OTtxe, aHami3 (iOcOPCHKO-TIPaBOBOI AYMKH Pi3HHX YaciB PO3BUTKY
JIIOJICTBA ILOJO 3HAa4YeHHs Kapu y (opMyBaHHI METH KPHMiHAJIBHOTO
NOKapaHHs Ja€ MiJICTaBU Ka3aTdh PO HEOJHO3HAuHI OauyeHHS MUCIHUTEIIB.
OnHi 3 Hux (Apicrorens, 1. Kanr, Iligarop, A. ®eliepbax) BOayaroTh y Kapi
O3HaKM 3aJsIKyBaHHA Ta TOMCTH. To0To, iX TMOIISIAM BCE-TaKU €
MIPOJIOBXKEHHSIM JYMKH LIO/I0 BUPaXEHHsI 3MICT KPUMIHAJILHOTO MTOKApaHHs Y
NpUHLOUII TadioHy (nar. talionis — piBHa Mipa IMoOKapaHHs, piBHO3HAa4YHA
Bimmiata). Ha iX QymKy, KpuMiHambHE TOKapaHHS Mae€ KapaTH 1 TUTBKH
Kapartu, HOMy He IPUTaMaHHI 1HIII BIACTHBOCTI.

3 inmoi croponu, nornsau Cokpara, [Tnatona, Kordymist 3anepedyrors
TIOMCTY Ta 3aJIAKyBaHHS SIK OCHOBHY METy KPUMIHAJILHOTO TOKapaHHs. Bonu
X BIJCTOIOIOTH IyMKY Yy TOMY, IIO YXOPCTOKICTb ITOKapaHHS HIKOJIHM HE
BHIIPABIISE JIOAWHY, a e OLIbIIe POOHTSH il )KOPCTOKOI. Y MEOMY KOHTEKCTI
iXHI JYMKH OTpHMalld MpPOJOBXKEeHHs B MipKyBaHHsx [. [erems, skwuii
pO3IIIsIaB Kapy sIK €JIeMEHT He ITOMCTH, a BIJJHOBJICHHS MOPYILEHOTO MpaBa,
mo, (aKTUYHO CTaBWIO B IIPIOPUTET HE JIMIIE MOKapaHHS 3JI0YMHILS,
a 1 1 BITHOBJICHHS IPABOBOT'0 CTAaTyCy MOTEPIILJIOrO.
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